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Federal E i s i ' t i a r i  Coxiiiesisn Xztional Right to Lif2 
Office of the General Counsel Committee, Inc. 
999 E Street, N.W. 
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Dear Ms. Ordrowski: 

This letter is in response to your oral request, as counsel 
for the Federal Election Commission, that David N. O'Steen, Ph.D., 
Executive Director of National Right to Life Committee, Inc. 
(NRLC), provide copies of Schedule 1 (also known as Statement ll), 
Form 990, for the years 1992 and 1994 pursuant to the FEC's 
discovery request in the above-referenced matter. Schedule 1 is an 
attachment to IRS Form 990 (Return of Organization Exempt from 
Income Tax) which lists the names of persons making contributions 
of $ 5 , 0 0 0 . 0 0  or more, as well as the amounts and dates of such 
contributions. 

Dr. O'Steen and NRLC object to the FEC's request for Schedule 
1 on two grounds: (a) the information it contains is not relevant 
to any issue in the matter; and (b) NRLC has a First Amendment 
privilege against disclosure of the identities of its contributors. 

The gravamen of MUR 3774 - insofar as it relates to NRLC - is 
that NRLC received payments from the National Republican Senatorial 
Committee (NRSC) and that it made payments to various organizations 
in 1992 and 1994. However, the identities of NRLC's contributors 
of $5,000.00 or more are irrelevant to such issues, especially in 
view of the fact that NRLC has admitted that it accepted payments 
from NRSC, and, as set forth in greater detail below, has provided 
extensive documentation concerning such payments. 

NRLC also objects to the request for Schedule 1 based on its 
immunity under NAACP v. Alabama, 357 U.S. 449 (1958). In that 
case, the Supreme Court held that an order compelling the NAACP to 
provide the names and addresses of all members and agents amounted 
a denial of due process in that it entailed a substantial restraint 
upon members' exercise of their First Amendment freedom of 
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association. The District Court for the District of Columbia 
characterized NAACP and its progeny as holding "that, absent a 
compelling governmental interest, an organization could not 
constitutionally be compelled to identify the names of its members, 
agents, contributors, or recipients of contributions if it could be 
demonstrated that such disclosure would subject those identified to 
harassment or retaliation by virtue of their association. United 
States v. Garde, 673 F.Supp. 604 (D.D.C. 1987). Applying that 
rule, the Court refused to enforce a subpoena of the Nuclear 
Regulatory Commission which sought to compel an attorney for a 
nonprotit whistleblower organization to idisciose, ini-er alia, the 
identities of her clients. Id. 

Under NAACP,  the federal judiciary have developed rules for 
deciding whether an organization must disclose the identities of 
its members pursuant to an agency's subpoena. Those rules provide 
that, if the organization from which the information is sought 
makes a showing that "enforcement of the subpoenas will result in 
(1) harassment, membership withdrawal, or discouragement of new 
members, or (2) other consequences which objectively suggest an 
impact on, or 'chilling' of, the members' associational rights, 'I 

the burden shifts to the government to show that the information 
sought is "rationally related to a compelling governmental 
interest" and that the "government's disclosure requirements are 
the 'least restrictive means' of obtaining the desired informa- 
tion." Brock v. Local 375, Plumbers International Union of 
America, 860 F.2d 346, 350 (9th Cir. 1988); accord, Dole v. Service 
Employees Union, 950 F.2d 1456, 1459-61 (9th Cir. 1991). Whether 
the government's disclosure requirement constitutes the "least 
restrictive means" depends upon "whether the administrative 
subpoena will effectuate the [government agency's] compelling 
interest with no greater restriction on the First Amendment rights 
of the [organization] and its members than necessary." Id. 
[e,:p:i;ois z B 5 , ~ d )  . Th? "!:.ui-Bzn CE d e ~ c s z t r s . t . i ~ . g  3 l?.ck cf  allterga - 
tive means is on the government. . . . 'I  Garde, supra, 673 F . Supp . 
at 607. The focus of the least restrictive means test is "whether 
alternative means of obtaining the information sought" are 
available to the government agency. Id. 

Under the above rules, NRLC is not required to disclose the 
identity of its contributors for the following reasons: 

First, contributors to NRLC have been subject to intimidation, 
harassment and economic boycotts when the fact that they contrib- 
uted to NRLC has become known. Such intimidation unquestionably 
has a chilling effect on both current and prospective contributors 
to NRLC. Indeed, several such contributors have specifically 
requested that their donations remain confidential because of their 
fear of harassment. 
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Second, the FEC cannot carry its burden of demonstrating any 
interest in the information sought which is even remotely "compel- 
ling," nor has the FEC attempted, in communications with NRLC's 
counsel, to set forth any such compelling interest. 

Third, even if there were a compelling interest, the FEC's 
discovery request clearly does not constitute the "least restric- 
tive means" of obtaining information, because it requests the 
identities of all contributors of over five thousand dollars for 
two separate taxable years. Such a broad request is clearly 
calculated to result in a significant burden on the First Amendment 
associational freedom of NRLC's current and prospective contribu- 
tors and, if NRLC were to comply, it would have a detrimentai 
effect on NRLC's fundraising efforts as well. 

Indeed, not only do fnless restrictive means" for obtaining the 
desired information exist, the FEC has already employed other means 
to obtain all relevant information pertaining to contribucions to 
NRLC. As noted above, NRLC has admitted to receiving payments from 
NRSC and has provided extensive documentation of those payments. 
That documentation includes complete tax returns for the relevant 
years (excluding only Schedule 11, cancelled checks, bank state- 
ments, letters and other documents which were provided to the FEC 
as exhibits to Dr. O'Steen's affidavits. Because those documents 
and admissions contain all of the relevant facts concerning 
contributions by the NRSC to NRLC during the years in question, 
your request for Schedule 1 is superfluous. Therefore, the FEC's 
discovery request is also objectionable because it is cumulative 
and duplicative. The FEC should not attempt to seek secondary 
evidence in discovery when the primary evidence, completely setting 
forth the details of the transactions in question, is already in 
its possession. This is especially true where the evidence sought 
places such a severe burden on First Amendment associational 
fre5c:..cjiils. 

For the foregoing reasons, the National Right to Life 
Committee, Inc. respectfully objects to the FEC's request and 
declines to produce copies of Schedule 1. 

Sincerely, 

BOPP, COkESON & BOSTROM 
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I CANDIDATES 

1993 SPECIAL ELECTION 
MAY 1,1993 

CANDIDATES FILING DATES 

Joe Barton 

Billy Brown 

Louis C. Davis 

Rick Qraheim 

Jack Fields 

Richard Fisher 
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. .  Rose Floyd 
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Jose Angel Gutierrez 

Lottie Boiling Hancsck 

Roger Henson 

Stephen Hopkins 

Charles Ben Howell 

Kay Bailey Hutchison 

Gene Kelly 

Robert (Bob) Krueger 

C. (Sonny) Payne 

Don Richardson 

Chuck Sibley 

Thomas Q. Spink 

Herbert Spiro 

Mac0 Stewart 

James Vallaster 

Clymer Wright 

Lou Zaeske 

- 

mu& 3714 

FILING QATE 

3/30/93 

3/31/93 

1/29/93 

3129193 

2/4/93 

211 m 3  

3/31/93 

3/25/93 

314 8/93 

313 7/93 

4 12393 

3/31/93 

3130193 

1/26/93 

2\4/93 

3130B3 

211 I I93 

3/31@3 

2124B3 

3b193 

3/24193 

3/24/93 

3/30/93 
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